STATE OF VERMONT
HUVAN SERVI CES BOARD

In re ) Fair Hearing No. 16, 424
)
Appeal of )

| NTRCDUCTI ON

The petitioner seeks to reopen the prior decision by the
Human Services Board in Fair Hearing No. 14,543 denying his
request to expunge a report of child sexual abuse fromthe
child abuse regi stry mai ntained by the Departnent of Soci al
and Rehabilitation Services (SRS). The issue is whether the
petitioner has alleged sufficient factual and | egal grounds

for a new heari ng.

DI SCUSSI ON

This case first cane to the Board on Septenber 6, 1996,
when the petitioner filed a request for fair hearing to
contest the substantiation by SRS of a report of child sexual
abuse by the petitioner against his daughter. A fair hearing
(No. 14,543) was held on Cctober 15, 1996, at which tine the
petitioner appeared pro se. The Departnent’'s evidence at that
heari ng consisted largely of the testinony and notes of its
i nvestigator who had interviewed the child, who was twelve

years old when the reported incident had taken place in
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Decenber 1995. Follow ng that hearing the hearing officer

i ssued a Recommendati on, dated October 23, 1996, that the
record be expunged because the investigator's testinony at the
hearing did not establish that sexual abuse had occurred.

The Board considered this Recommendation at its neeting
on Cctober 30, 1996. The petitioner did not attend this
neeting. Followi ng the neeting the hearing officer sent the
parties the foll owm ng Menorandum dated COctober 30, 1996:

The Board has voted to remand the above case for the
taking of further evidence regarding the details of the
petitioner's alleged fondling of his daughter. The case
wll be reset at which tinme the Departnent is expected to
provi de additional evidence on this issue, which could
include the testinony of or a newinterviewwth the
all eged victim or any other evidence the Departnent
feels is appropriate to conplete the evidence in this
matter.

The actual remand order signed by the Board was sent to the
petitioner on or shortly after Novenmber 1, 1996.

After timely witten notice to the parties another
heari ng was held on Decenber 3, 1996. The petitioner failed
to appear and did not notify the Board regarding his
nonappearance. At this hearing the Departnment introduced a
tape recording of an interviewwith the alleged victim
conducted on March 6, 1996. The Departnent al so introduced

the testinony of the police officer who had conducted that

interview. Based on that evidence the hearing officer issued
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a Revi sed Recommendati on, dated January 8, 1997, reconmendi ng
that the petitioner's request for expungenent be deni ed.

The Board considered this Revised Recommendation at its
meeti ng on January 15, 1997. Again, the petitioner did not
appear. Followi ng the neeting the Board issued an Order,
dated January 17, 1997, that essentially adopted the findings
and concl usions contained in the hearing officer's
Recommendat i on

Al t hough the petitioner takes issue with the content of
sonme of the docunents he received fromthe Board during this
time (see infra), there is no dispute in this matter that the
petitioner received tinely witten notice of all hearings and
Board neetings, and that he tinmely received copies of all
heari ng officer reconmendati ons, Board orders, and rights of
appeal. There is also no dispute that the petitioner did not
notify the Board at any tinme regarding his failure to appear
at any of the above proceedings and that he did not file an
appeal follow ng either of the Board's decisions in this
matter.

The next thing the Board heard in this matter was a
request filed April 5, 2000 by the petitioner's present
attorneys that the case be reopened and the abuse report in

gquestion be expunged. The bases of the petitioner's request
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were his clains of "procedural errors" in the Board s 1996-97
proceedings in the matter and that the petitioner had

di scovered "new evi dence" that allegedly underm ned the

evi dence the Board had relied upon in its earlier decision.

A status conference with the petitioner and the parties'
attorneys was held on June 14, 2000, at which tinme the parties
agreed that the matter would be continued for the Departnent
to conduct a review of the petitioner's clainms of procedural
defects and new evidence, and to render a decision whether it
woul d reconsider its (and the Board' s) previous substantiation
of sexual abuse.

It appears that the Departnent's review of the matter
took nearly a year. On May 31, 2001 the Departnent notified
the petitioner that it had determ ned that the all eged
procedural defects and new evi dence were not sufficient
grounds to reconsider its position in the matter.

By letter dated June 29, 2001 the petitioner's attorneys
notified the Board of the above decision by the Departnent and
requested the Board to "take action"” in the case. The letter
i ndi cated that petitioner would submt an updated nmenorandum
in the matter by July 31, 2001.

On August 10, 2001 the petitioner filed a nmenorandum of

| aw requesting a new hearing. The nmenorandum repeated (wWith
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nore detail and with extensive supporting docunents) the
al | egations of procedural defects and new evi dence cont ai ned
inits original (April 5, 2000) filing. The nmenorandum al so
raised, for the first time, an allegation that the
petitioner's daughter, who was then 18, had recently
"recanted"” her allegations of sexual abuse by the petitioner.
(A copy of the petitioner's nmenorandum dated August 9, 2001,
is attached to Board nenbers' copies of this Reconmendation.)
It appears that the Departnent’'s response to this
menor andum was del ayed due to a nedical |eave by its attorney.
On Cctober 16, 2001 a new attorney for the Departnent filed a
noti ce of appearance in the matter. On Novenber 21, 2001 the
Department requested a status conference, which was held by
phone on Decenber 12, 2001. At this conference the hearing
of ficer advised the parties that he would not recomrend t hat
the matter be reopened solely on the basis of the petitioner's
original allegations of procedural defects and new evi dence.
However, he indicated that the petitioner could present
evidence that the victimhad recently recanted her
all egations. The parties then agreed that the Departnent
woul d investigate the alleged recanting of the allegations by
the victimand would notify the petitioner and the Board of

its position.
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By letter to the Board dated February 26, 2002 the
petitioner admtted that the victimhad recently denied to
both the Departnment's and the petitioner's attorneys that sh
had recanted, and that in light of this the petitioner was
requesting a hearing "for the limted purpose of taking
evi dence on whether (the victinm) did in fact recant the abus
all egation". On March 6, 2002 the Board received a response
fromthe Departnent opposing any further hearing in the
nmatter.

By nmenos dated March 18 and April 4, 2002 the hearing
officer directed the petitioner to file a witten offer of
proof including the nanes of all w tnesses and a summary of
all evidence on the issue of the victinms alleged recanting.
Wth a cover letter dated April 15, 2002 the petitioner
submtted the following Affidavit (dated April 12, 2002) as

his "offer of proof"” on this issue:

1. In May of 2001, | went to visit ny daughter (C
that time, she was living with her boyfriend, (J),
at his father's hone in Killington, Vernont. (C

and | had been working to rebuild our relationship
since she turned 18.

2. Through e-mails and visits we had contact and
successfully, but briefly, returned to a | oving
fat her-daughter relationship. Things were going
wel | .

e

e

At
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When | arrived to visit (C, she was not there yet
and so | spoke with (J) and his father who were
wor ki ng on a car.

(C arrived, greeting ne with excitenent and a

| oving hug. W visited throughout the afternoon,

tal king and catching up. Anmong the inportant things
we di scussed was that (C) believed she was pregnant.
That day we bought her a pregnancy test and nade her
a doctor's appointnment when it came up positive.

Since | snmoke ny fair share of cigarettes, (C and |
spent nost of the day of the porch, but something
began to trouble nme. . . | worried, "Do (J) and his
famly know about the allegations against ne? And,
if so, do they believe thenf"

So, by evening, after (J's) father had retired to

bed, | had to have an answer to ny questions. After
all, (C was going to have a baby with (J), and he
could end up ny son-in-law. | asked (C, in front

of (J), if he and his famly knew of the
all egations. She inforned ne they did in fact know.

| then stated "It's inportant that (J) and his
famly know the allegations are not true." | only
wanted to express how | felt about (J's) famly
knowing. | was not trying to force (C) to do or say
anyt hing about it. Nevertheless, she | ooked at (J)
and nyself and said, "they are not true". | did not
pressure her in any way to say this. She said it
freely without hesitation.

After that nothing nore was said about it. (J)

| ooked at nme then he | ooked at her and it was over.
Not wanting a confrontation over the issue we all
mutually let it go. W continued to talk, and (J)
and | even went to check out his truck in the

gar age.

(C© and | continued to have a relationship for a
short time after that day. But contact ended when
(D) found out | had visited with (C) and hel ped her
make an appointnment to see a doctor for her
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pregnancy. Soon she was living at hone with her
not her (D). She has, since, denied the recanting.

ORDER

The petitioner's request to reopen the Board' s deci sion
in Fair Hearing No. 14,543 or to be granted a new hearing is

deni ed.

REASONS
As set forth in all the recommendati ons and orders in

Fair Hearing No. 14,543 (see supra), 33 V.S. A 8 4916(h)

provi des:

A person may, at any tine, apply to the human
services board for an order expunging fromthe registry a
record concerning himor her on the grounds that it is
not substantiated or not otherw se expunged in accordance
with this section. The board shall hold a fair hearing
under section 3091 of Title 3 on the application at which
hearing the burden shall be on the Comm ssioner to
establish that the record shall not be expunged.

(Enmphasi s added.)

The enphasi zed portion of the above statute nmakes cl ear
that there is no limtation on the time in which an individual
has to request an order of expungenment fromthe Board. The
statute does not, however, allow an individual to file an
unlimted nunber of appeals regarding the sane incident. The

above provi sion does not underm ne or create an exception to
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the long-standing principle of res judicata, or claim

preclusion. (See e.g., Russell v. Atkins, 165 Vt. 176, 179

[1996].) Therefore, any claimby the petitioner in this
matter for further consideration of his case nust neet
established | egal tests for either reopening an existing
proceedi ng or being granted a new trial or hearing.

As noted above, the petitioner raises two main argunents
in support of his request that the Board reconsider this
matter. One alleges "procedural defects” in the Board's
earlier proceedings. The other concerns alleged "new
evidence". The latter consists of two categories. One is
evi dence all egedly discovered by the petitioner shortly after
his 1996 hearings concerning the investigation that occurred
at that tinme. The other is the alleged "recanting"” of the
all egations by the victimseveral years after the Board's
decision in Fair Hearing No. 14,543. These argunents will be
taken in turn.
|. Procedural Errors

The petitioner maintains that several aspects of the
Board's notices and proceedings in Fair Hearing No. 14,543
deprived himof "due process”". As noted above, the petitioner
did not attend the Board neeting on Cctober 30, 1996 at which

the Board decided to remand the matter for further hearing.



Fair Hearing No. 16, 424 Page 10

The petitioner maintains that after he "prevailed at his first
hearing” (in that he initially received a favorable
Reconmendati on fromthe hearing officer) the |anguage in the
Reconmmendati on advi sing himof the tinme and place of the Board
meeting was insufficient to informhimof the nature and

i nportance of that neeting. This argunent fails scrutiny for
several reasons.

First, it ignores the fact that at the tinme the
petitioner received the initial notice of his fair hearing he,
Ii ke every petitioner before the Board, also received a copy
of the Board's Fair Hearing Rules. These rules, inter alia,
clearly informpetitioners that following the fair hearing the
Board will neet to consider the hearing officer's
recommendati on and that at this neeting the Board will "hear
oral arguments in the case upon the request of either party".
Rule No. 16. The rules also informpetitioners that:

"Upon considering all of the facts and argunents in
the case the board may adopt the recommendati on of the
hearing officer, or reject it and reach different
concl usions on the basis of the evidence at hand, or
refer the matter back to the hearing officer for a
continuation of the hearing or for the receipt of
addi ti onal evidence."

Rul e No. 18.

As not ed above, the petitioner, for whatever reason,

failed to attend the October 30, 1996 neeting at which the
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Board ended up remandi ng his case to the hearing officer for
further hearing. However, in |light of the above he cannot
sincerely maintain that the Board' s notices were "m sl eadi ng"
as to the nature and i nportance of that neeting.

However, even if the above notices did sonehow m sl ead
him the petitioner's argunment also ignores the facts (see
supra) that after the Board neeting on Cctober 30, 1996 he
received all of the foll ow ng—each of themin witing and in a
tinmely manner: 1) a nmenorandum fromthe hearing officer
expl ai ni ng what had occurred at the neeting; 2) the Board's
actual remand order; 3) a notice of the time and place of the
remanded hearing; 4) the hearing officer's revised
recommendati on (which included a notice of the tinme and pl ace
of the next Board neeting); and 5) the Board's final order
(which included a notice of the petitioner's right of appeal
to the Vernont Suprene Court and the tine limt in which to do
S0).

Despite all the above, the Board never heard fromthe
petitioner fromthe date of his initial hearing until the
filing of the instant appeal, three-and-a-half years |later.

In light of the foregoing, the petitioner's present claimthat
the Board' s notices and procedures deprived himof due process

i's unconvincing, if not disingenuous.
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The petitioner next raises the argunent that during the
proceedings in Fair Hearing No. 14,543 the hearing officer did
not sufficiently provide procedural safeguards to him
considering that he was appearing pro se. Unfortunately (due
to the time in which it took the petitioner to file the
i nstant appeal), the tape recordings of the hearings in Fair
Hearing No. 14,543 no | onger exist. However, as a matter of
standard practice in all expungenent hearings, whether or not
a petitioner is represented by counsel, the hearing officers
inquire at the outset if crimnal proceedings are pending or
likely; and they carefully advise petitioners of the fact that
Human Servi ces Board proceedi ngs are separate matters and that
statenents made in these hearings can be used as evi dence
agai nst petitioners in crimnal proceedings. For this reason
the hearing officers strongly urge all such petitioners to
consi der continuing their HSB appeal until after their
crimnal cases are resolved. 1In this case, there is no reason
to believe that the petitioner did not receive these customary
war ni ngs fromthe hearing officer.

The above notwi thstanding, the initial hearing notices
the Board sends to all petitioners, as well as the Board's
rul es, include specific advice as to the petitioner's right to

have an attorney. |In this petitioner's case, the record shows
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that the initial notice of hearing not only provided this
i nformation, but also included the address and tel ephone
nunber of the Vernont Lawer Referral Service. 1In addition to
t he above, the hearing officers also nake it a point to orally
advise all pro se petitioners in this type of case of the
advi sability of having counsel. The hearing officers also
customarily and routinely grant continuances to petitioners
who indicate they would like to try to get |egal advice.

Whet her or not the petitioner received, heeded, or
under stood the above notices and oral advice, the record in
this case indicates that the petitioner was represented by an
attorney in a related crimnal case (see infra) that was
proceedi ng concurrently. In light of this, and considering
all the foregoing discussion regarding notices, the petitioner
cannot plausibly claimthat his rights as a pro se appell ant
were not sufficiently protected.

Finally, and even |ess convincingly, the petitioner
mai ntai ns that he was unaware until recently that the
proceedings in Fair Hearing No. 14,543 concerned the fact that
his name would be placed in the SRS registry. |If so, it would
have to be concluded that the petitioner did not bother to
read either of the two witten recommendati ons of the hearing

officer or the Board's final order in the matter. All three
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of those decisions not only fully set forth the issues in the
proceedi ngs but they recited the registry statute, 33 V.S. A 8§
4916(a), verbatimin its entirety.
1. New Evidence from 1996

The petitioner has provided the Board with extensive
docunent ati on of evidence that was introduced at or gathered
pursuant to his crimnal trial in 1996 and 1997, which
apparently resulted in his acquittal. The petitioner does not
al | ege, however, that this evidence was unavail able at the
time of the hearings in Fair Hearing No. 14,543 or that with
due diligence it could not have been discovered at that tine.
Nonet hel ess, the hearing officer has reviewed all the
docunentati on submitted by the petitioner. Wthout exception,
inits nost favorable light it provides only arguabl e grounds
to discredit or disbelieve the evidence that forned the basis
of the Board's decision in Fair Hearing No. 14,543. Nothing
in the docunents contains any first hand know edge of the
abuse incident in question or directly or indirectly refutes
or contradicts the victims statenents that fornmed the basis
of the Board's findings in that matter.

The petitioner is clearly outside the one year limt
pl aced on setting aside judgenents in civil matters based on

"new y di scovered evidence." V.R C P. 60, Perrott v.
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Johnston, 151 Vt. 464 (1989). The Vernont Supreme Court has
repeatedly articulated the following five-part test to
determ ne whether a crim nal defendant has grounds for a new
trial based on "newly discovered evidence":
(1) that the evidence is such as will probably change the
result if anewtrial is granted; (2) that it has been
di scovered since the trial; (3) that it could not have
been di scovered before the trial by the exercise of due
diligence; (4) that it is material to the issue; [and]
(5) that it is not nmerely cumul ative or inpeaching.

See e.g., State v. Wbster, 165 Vt. 55, 59-60 (1996). "The

test is a stringent one, and all the factors nust be net."

State v. Smth, 145 Vvt. 121, 131 (1984). And even then, "a

new trial is granted only with great reluctance and with

special care and caution.” State v. Jackson, 126 WVt. 250, 252

(1967).

Appl ying the above test to the evidence proffered by the
petitioner in this case, it appears that only Nos. (2) and (4)
are met. No. (1) is, at best, problematic, but need not be
considered further.® This is because Nos. (3) and (5) are

clearly not net.

L Although it may well be argued that this evidence would at |east cast a
reasonabl e doubt as to the credibility of the victims statenents, the
hearing officer, were he required to do so, would not conclude that the
proffered evidence will "probably change the result” in this proceeding,
where the burden of proof is a preponderance of the evidence. As the
Vermont Supreme Court has noted, this part of the test is "particularly
difficult. . . because it requires the probability of a different result,
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As for No. (3) of the test, other than the fact that he
was not represented by an attorney, the petitioner has nmade no
showing or claimthat this evidence was unavail able to him at
the tinme of his fair hearing. As noted above, the petitioner
was represented by an attorney in his concurrent crim nal
trial. Mreover, he had the option (see supra) to continue
hi s expungenent hearing until after the crimnal trial was
conpleted. It may be unfortunate that the petitioner elected
to proceed with his expungenent hearing and did not discover
this evidence until shortly afterward, but under the
circunstances (see supra) it is hardly unfair or unreasonable
to conclude that the evidence could readily have been
di scovered beforehand.

Per haps the biggest problemfor the petitioner, however,
is that all of the proffered "new evidence" (again, considered
inthe light nost favorable to the petitioner) can at best be
construed as "nerely inpeaching” of prior evidence, not
evidence that directly, or even indirectly, addresses the
underlying factual issue in the case—+.e., whether the abuse
occurred. The petitioner, hinself, describes this evidence as

denonstrating "inconsistencies and credibility issues"”. Case

not sinmply a possibility of a different result. State v. Wbster, Id. at
60, quoting State v. MIler, 151 Vvt. 337, 339 (1989).
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law is particularly strict on this point. See e.g., State v.
Jackson, 1d. at 254 ("[a]pplication for a newtrial wll be
deni ed where it appears that the only tendency of newy

di scovered evidence is to inpeach, contradict, or discredit
the prosecuting witness"). In light of this, it nust be
concl uded that part (5) of the above test is not net.

In his argunents the petitioner points out the burdens,
real and potential, of being identified in the SRS registry as
a perpetrator of child sexual abuse. It bears pointing out,
however, that the above test for a newtrial is applied in
crimnal trials where the burden of proof is significantly
greater and where the consequence of not considering new
evi dence (i.e., not disturbing the underlying conviction and
sentence) usually poses nmuch nore harmto a defendant than the
harmto a petitioner in an adm nistrative expungenent
proceedi ng that is not reopened. The petitioner in this case
has certainly made no | egal or policy argunent that the Board
shoul d adopt a standard that is |less stringent than the one
applied by courts in crimnal proceedings.

1. The Victims Aleged Recanting

To be sure, new evidence in the formof credible

testinmony by the victimof child sexual abuse that she recants

the statenents that were the primary basis of the
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substantiation of child abuse mght well nerit a new hearing.

See State v. Briggs, 152 Vt. 531, 541-542 (1989). However,

the only offer of proof by the petitioner on this issue is
sonething entirely different—+.e., his own testinony that on
one occasion the victimtold him (allegedly also in the
presence her boyfriend) that the allegations were "not true".
Al l egations of this type have been unequivocally rejected as a

basis for granting a newtrial. State v. Jewett, 150 Vt. 281,

285 (1988). Moreover, by the petitioner's own adni ssion, the
victimin this case now deni es ever recanting her earlier
statenents. At best, the petitioner's allegation is "nerely
i npeachi ng", and thus does not neet part (5) of the above
test.

It al so cannot be concluded that the petitioner's
al l egation, even if believed, would "probably change the
result"” of this case (see part (1) of the above test). There
are many pl ausi bl e reasons why the victim who is now an
adult, may have told the petitioner, especially in the
presence of her boyfriend, that the allegations of abuse were
not true. Therefore, it is highly doubtful that the nere fact
that she may have said this to the petitioner on one occasion
could formthe basis of a finding that her previous statenents

were not true. To reopen a child abuse determ nation solely
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on the basis of such a self-serving allegation would not only

be contrary to well established |aw (see supra), but would

al so create a dubious and potentially harnful precedent as a
matter of social policy—+.e., exposing victins of child abuse
to repetitive hearings and further confrontations with their
abusers.

For all the above reasons the petitioner's request to
reopen the Board's decision in Fair Hearing No. 14,543 or to
be granted a new hearing is deni ed.

HHH



